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STATEMENT OF THE CASE
Nature Of The Case
Adam Deacon Foster appeals from the summary dismissal of his petition for postconviction relief.
Statement Of The Facts And Course Of The Proceedings
Foster filed a petition for post-conviction relief from his convictions for attempted
murder. (R., pp. 5-11.) He asserted claims of ineffective assistance of counsel related to
his guilty plea and sentencing centering on his mental health issues. (Id.) The district court
granted his motion for appointment of counsel. (R., pp. 12-15, 29, 36.)
After counsel provided notice that no amended petition would be filed (R., p. 42),
the state filed a motion to dismiss (R., pp. 44-50). Foster, through counsel, responded with
a synopsis of facts and timeline, and a brief presenting argument. (R., pp. 53-57, 58-59.)
The district court granted the state’s motion. (R., pp. 63-72.) The district court
first found that the record in the underlying criminal case “clearly disproves Mr. Foster’s
claims of ineffective assistance of counsel.” (R., pp. 70-71.) The district court then found
Foster’s claim of a misdiagnosed mental illness unsupported by any evidence. (R., p. 71.)
The district court stated: “In sum, this Court finds that Mr. Foster’s claims are clearly
disproven by the record of the criminal action or are unsupported by admissible evidence.
Therefore, he is not entitled to the relief requested as a matter of law, and his petition for
post-conviction relief shall be dismissed.” (R., p. 71.)
Foster filed a notice of appeal timely from the district court’s entry of judgment.
(R., pp. 73-74.)
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ISSUE
Foster states the issue on appeal as:
Did the district court abuse its discretion by taking judicial notice of the
entire case file from Mr. Foster’s underlying case, in contravention of the
specificity requirement of Idaho Rule of Evidence 201(c)?
(Appellant’s brief, p. 10.)
The state rephrases the issue as:
Foster presented no evidence to make a prima facie claim of ineffective assistance
of counsel. Has he therefore failed to show error in the dismissal of his petition for postconviction relief?
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ARGUMENT
Foster Has Failed To Show Error In The Dismissal Of His Petition For Post-Conviction
Relief
A.

Introduction
The district court dismissed Foster’s claims of ineffective assistance of counsel

because they were disproved by the record and because Foster had presented no evidence
to support them. (R., pp. 70-71.) On appeal Foster contends the district court abused its
discretion by taking judicial notice of the underlying criminal record. (Appellant’s brief,
pp. 11-23.) This claim of error necessarily challenges only the district court’s holding that
Foster’s claims are disproved by the underlying record of which it took notice. It does not
challenge the district court’s holding that Foster failed to present evidence to establish a
viable claim of ineffective assistance of counsel. Because Foster has not challenged the
holding that he failed to present evidence to show a viable claim, the district court’s
judgment must be upheld on the unchallenged basis.
Alternatively, even if the dismissal is considered on the merits, this Court should
affirm based on its own review of the record, which shows that Foster failed to present a
viable claim of post-conviction relief. Finally, Foster’s claim of error lacks merit.
B.

Standard Of Review
A petition for post-conviction relief may be summarily dismissed on the motion of

a party. I.C. § 19-4906. Dismissal is proper “if the petitioner’s allegations are clearly
disproven by the record of the criminal proceedings.” Caldwell v. State, 159 Idaho 233,
237, 358 P.3d 794, 798 (Ct. App. 2015).
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Dismissal is also proper “when the applicant’s evidence has raised no genuine issue
of material fact that, if resolved in the applicant’s favor, would entitle the applicant to the
requested relief.” Franck-Teel v. State, 143 Idaho 664, 668, 152 P.3d 25, 29 (Ct. App.
2006). “When considering summary dismissal, the district court must construe disputed
facts in the petitioner’s favor, but the court is not required to accept either the petitioner’s
mere conclusory allegations, unsupported by admissible evidence, or the petitioner’s
conclusions of law.” Mallory v. State, 159 Idaho 715, 718, 366 P.3d 637, 640 (Ct. App.
2015). “The applicant for post-conviction relief is required to make a prima facie case by
presenting admissible evidence on each essential element of his or her claims.” DeRushe
v. State, 146 Idaho 599, 601, 200 P.3d 1148, 1150 (2009). “On appeal from an order of
summary dismissal, we apply the same standards utilized by the trial courts and examine
whether the petitioner’s admissible evidence asserts facts which, if true, would entitle the
petitioner to relief.” Caldwell, 159 Idaho at 237, 358 P.3d at 798.
“We review lower court decisions admitting or excluding evidence under the abuse
of discretion standard.” Newman v. State, 149 Idaho 225, 226, 233 P.3d 156, 157 (Ct.
App. 2010).
C.

The District Court’s Judgment Must Be Affirmed On The Unchallenged Basis That
He Failed To Present Admissible Evidence To Create A Material Issue Of Fact
When the basis for a trial court’s ruling is not challenged on appeal, an appellate

court will affirm on the unchallenged basis. Cook v. State, Dep’t of Transp., 133 Idaho
288, 296, 985 P.2d 1150, 1158 (1999) (citing State v. Goodwin, 131 Idaho 364, 366-67,
956 P.2d 1311, 1313-14 (Ct. App. 1998)). The district court dismissed Foster’s claims for
post-conviction relief both because they were disproved by the record of the underlying
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criminal case and because Foster failed to present admissible evidence creating a material
issue of fact. (R., pp. 70-71.) Foster’s claim of error—that the district court improperly
took judicial notice of the underlying criminal record—necessarily challenges only the first
of the district court’s bases for dismissal. The contents of the underlying criminal record
are irrelevant to the question of whether Foster presented admissible evidence sufficient to
create a material issue of fact. The district court’s judgment must be affirmed on the
unchallenged ruling that Foster failed to present evidence creating a material issue of fact.
D.

Even If Not Affirmed Because Unchallenged, Dismissal Of The Petition Is Proper
Because It Is Not Supported By Admissible Evidence Establishing A Material Issue
Of Fact
Even if not affirmed for lack of an appellate challenge, the district court properly

dismissed Foster’s petition for failure to support it with admissible evidence. 1 To establish
a claim of ineffective assistance of counsel, “the petitioner must show that the attorney’s
performance was deficient and that the petitioner was prejudiced by the deficiency.”
Adams v. State, 161 Idaho 485, 492, 387 P.3d 153, 160 (Ct. App. 2016). “To avoid
summary dismissal, a post-conviction claim of ineffective assistance of counsel must
sufficiently allege facts under both prongs of the test.” Roman v. State, 125 Idaho 644,
649, 873 P.2d 898, 903 (Ct. App. 1994). A court need not accept a petitioner’s “mere
conclusory allegations, unsupported by admissible evidence, or the applicant’s conclusions

1

This Court should reach this issue even if it concludes that the district court did not
dismiss all claims in the petition for lack of admissible evidence. “Where the lower court
reaches the correct result, albeit by reliance on an erroneous theory, this Court will affirm
the order on the correct theory.” Ridgley v. State, 148 Idaho 671, 676, 227 P.3d 925, 930
(2010). Thus, this Court will affirm the district court’s dismissal if, by application of the
same standards as applicable in the district court, this Court concludes Foster “failed to
provide admissible evidence supporting [his] claims.” Id.
5

of law.” DeRushe, 146 Idaho at 603, 200 P.3d at 1152 (quotation marks omitted). See
also Roman, 125 Idaho at 647, 873 P.2d at 901 (“an applicant’s conclusory allegations,
unsubstantiated by any admissible evidence, need not be accepted as true”).
In this case Foster submitted an affidavit stating he was “diagnosed with psychosis
and had delusions and other mental health issues at the sentencing and did not fully
understand [his] sentence or the consequences of the plea,” that he was “given medication
in the BHO that helps [him] and allows [him] to see clearly,” and that “changed
circumstances as of treatment requires a psychiatric examination prior to any plea
negotiations.” (R., p. 10 (spelling normalized).) His counsel submitted a “synopsis and
timeline” setting forth Foster’s factual claims, including that (1) after charges were
brought, his appointed counsel obtained a “psychiatric consultation” indicating Foster
“suffered from an unspecified psychotic disorder” and thereafter moved for a competency
evaluation, which was ordered by the district court; (2) the district court granted the motion,
and the subsequent evaluation concluded Foster was incompetent to proceed; (3) after
several months of treatment Foster was held to be competent to participate in his defense;
(4) Foster pled guilty pursuant to a plea agreement reached through mediation; (5) the
district court sentenced Foster, he appealed, and the Idaho Court of Appeals affirmed the
sentence.

(R, pp. 53-57.)

Petitioner framed the issues before the district court as

“[i]neffective assistance of counsel for failure to bring mitigating evidence” and
“[m]isdiagnosed mental condition when he plead guilty.” (R., p. 57.) From this record, it
is apparent that Foster presented no admissible evidence that counsel was ineffective at the
guilty plea hearing or sentencing. Foster presented only his own conclusory allegations in
support of his claims.
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E.

Foster Has Failed To Show The District Court Abused Its Discretion When It Took
Judicial Notice Of The Underlying Criminal Record
Initially, Foster’s argument is not preserved. “This Court has long held that

appellate court review is limited to the evidence, theories and arguments that were
presented below.” State v. Godwin, 164 Idaho 903, 913, 436 P.3d 1252, 1262 (2019)
(quotation marks and brackets omitted). As Foster concedes, he “did not expressly object
to the district court’s judicial notice.” (Appellant’s brief, p. 14.) The issue of whether the
district court adequately identified the portions of the record from the underlying criminal
case it noticed is not preserved for appellate review.
Foster contends that because the district court in fact made a ruling on judicial
notice, the district court’s decision is reviewable. (Appellant’s brief, pp. 15-19.) This
argument fails for two reasons.
First, it is true, as Foster asserts, that decisions actually made by the district court
are reviewable on appeal. State v. Jeske, 164 Idaho 862, 868, 436 P.3d 683, 689 (2019)
(“if the issue was argued to, or decided by, the district court it can form the basis for review
by this Court”). However, the decision made by the district court was to take judicial
notice; it did not decide whether it had properly identified the specific documents of which
it had taken judicial notice. Lacking a decision on the adequacy of the identification of
specific documents, the record does not show a reviewable decision by the court on that
issue.
Second, regardless of generally applicable preservation standards, I.R.E. 201
imposes special preservation requirements. Where, as here, the district court takes judicial
notice “before notifying a party” the party is entitled to be heard “on request.” I.R.E.
201(e). Foster never requested to be heard on the matter of judicial notice. “Absent a
7

request to be heard on a challenge, the party fails to preserve the issue for appeal.” Chaput
v. State, No. 47459, 2021 WL 900165, at *3 (Idaho Ct. App. Mar. 10, 2021), review denied
(June 7, 2021).
Foster contends the Idaho Court of Appeals’ Chaput holding is contrary to general
preservation standards articulated by the Idaho Supreme Court. (Appellant’s brief, pp. 1419.) As noted above, this argument is not persuasive because the district court did not
decide the issue raised on appeal, and therefore the general preservation standards do not
show the issue is properly before the Court. Moreover, Foster has failed to demonstrate
why the more specific standard provided by the rule, allowing and encouraging a party to
address the issue in the district court, would not control over the general standard. Foster
has failed to show that the issue of sufficiency of identification of specific documents is
preserved for appellate review.
Even if preserved, Foster has failed to show an abuse of discretion. A court “may
take judicial notice on its own.” I.R.E. 201(c)(1). “When a court takes judicial notice of
records, exhibits, or transcripts from the court file in the same or a separate case, the court
must identify the specific documents or items so noticed.” I.R.E. 201(c). Review of the
record shows the district court did specifically identify the specific documents noticed
under this rule.
In its opinion the district court cited the following documents from the record in the
underlying criminal case:
•

Guilty Plea Advisory and Form (filed December 18, 2017);

•

Amended Information (filed December 18, 2017);

•

Amended Judgment of Conviction (filed June 6, 2018);
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•

Amended Notice of Appeal (filed February 13, 2019);

•

Criminal Complaint (filed January 25, 2017);

•

Court Minutes - In Custodies (filed January 26, 2017);

•

Order for Evaluation Pursuant to Idaho Code §§ 18-210, 18-211 (filed January 30,
2017);

•

Evaluation Pursuant to Idaho Code Section 18-211 (filed February l6, 2017);

•

Order for Follow-Up Reexamination (filed March 10, 2017);

•

Re-Evaluation Pursuant to Idaho Code Section 18-211 (filed March 22, 2017);

•

Order for Commitment Pursuant to Idaho Code §§ 18-211, 18-212 (filed March 24,
2017);

•

Order for Hospitalization of Adam D. Foster (filed April 10, 2017);

•

Amended Order for Commitment Pursuant to Idaho Code §§ 18-211, 18-212 (filed
April 20, 2017);

•

Evaluation of Competency to Stand Trial (filed June 2, 2017);

•

Addendum - Evaluation of Competency to Stand Trial (filed June 22, 2017);

•

Order Regarding Commitment Status (filed June 22, 2017);

•

Update - Evaluation of Competency to Stand Trial (filed June 26, 2017);

•

Court Minutes (filed July 27, 2017);

•

Amended Order of Transport (filed July 28, 2017);

•

Notice of Discharge (filed August 1, 2017);

•

Order Holding Defendant to Answer (filed August 23, 2017);

•

Information (filed August 25, 2017);

•

Court Minutes - Arraignment (filed September 5, 2017);
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•

Stipulated Motion for Mediation;

•

Order for Mediation (filed November 15, 2017);

•

Guilty Plea Advisory and Form;

•

Order for Report (filed December 18, 2017);

•

Notice of Filing Evaluation (filed March 30, 2018);

•

Transcript of Proceedings, Sentencing Hearing, June 5, 2018 (filed January 8,
2019);

•

Ex Parte Motion for Evaluation Pursuant to Idaho Code §§ 18-210, 18-211 (filed
January 27, 2017);

•

Defendant’s Request for Discovery (filed February 1, 2017).

(R., pp. 66-71.) This is a plainly adequate identification of “the specific documents or
items so noticed.” I.R.E. 201(c).
Foster does not argue otherwise. Instead, Foster contends that the district court’s
citation to the documents from the file is relevant only to a harmless error analysis.
(Appellant’s brief, pp. 20-23.) This argument is premised upon the claim that the district
court took notice of the entire file in a footnote. (Appellant’s brief, p. 19. 2) This argument
is baseless. The district court very clearly and plainly specified what documents in the
criminal file it was noticing under the rule by citing to those documents by title and, often,
date of filing. Even a cursory review of the district court’s opinion removes all mystery of
what documents the district court took notice of from the underlying criminal file.
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The district court’s footnote states: “Judicial notice is taken of the case file in Bonner
County Case CR-2017-457, per Idaho Rule of Evidence 201. All citations to court
documents in this Memorandum Decision are of documents filed in Case CR-2017-457.”
(R., p. 64, fn. 1.)
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Finally, even if Foster were correct on the merits, any error is necessarily harmless.
“[N]o error in admitting or excluding evidence … is ground for … vacating, modifying, or
otherwise disturbing a judgment.” I.R.C.P. 61. See
also -------------------Hurtado v. Land O’Lakes, Inc.,
- --153 Idaho 13, 18, 278 P.3d 415, 420 (2012). At a minimum, the district court identified
the specific documents upon which it relied when it concluded Foster’s claims were
disproved by the record. Foster does not claim that the documents cited by the district
court do not disprove his claims. Even if the district court took notice of additional
documents, upon which it did not rely, such did not affect Foster’s substantial rights and is
therefore not grounds for reversing the judgment. The documents cited by the district court
disprove Foster’s claims, so any error in not identifying additional documents in the file is
necessarily harmless.
CONCLUSION
The state respectfully requests this Court to affirm the judgment of summary
dismissal.
DATED this 1st day of July, 2021.

/s/ Kenneth K. Jorgensen
KENNETH K. JORGENSEN
Deputy Attorney General
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 1st day of July, 2021, served a true and
correct copy of the foregoing BRIEF OF RESPONDENT to the attorney listed below by
means of iCourt File and Serve:
BEN P. McGREEVY
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us

KKJ/dd

/s/ Kenneth K. Jorgensen
KENNETH K. JORGENSEN
Deputy Attorney General
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